DRAFT WITHOUT PREJUDICE (1)

THIS AGREEMENT made the [insert date] day of [insert date] 2012  BETWEEN 

PARTIES
1. [Insert names and addresses of the shareholders] (together the  “Shareholders” and each “Shareholder” which expression shall include their respective personal representatives);

2. [Insert name of company] LIMITED incorporated in Ireland under company number [insert no.] having its registered office at [insert registered office] (the “Company”);  and

3. Enterprise Ireland having its principal office at The Plaza, East Point Business Park, Dublin 3 (“Enterprise Ireland”). 

BACKGROUND

A
Enterprise Ireland wishes to subscribe for shares in the Company on the following terms and conditions, and the Company and the Shareholders are agreeable to Enterprise Ireland subscribing for such shares, on such terms and conditions.

B
The Subscription Monies (as defined below) are provided under Commission Regulation (EC) No. 1998/2006 of 15 December 2006 which sets out the rules under which de minimis aid can be provided.
C
Furthermore the Shareholders and Enterprise Ireland wish to enter into this Agreement for the purpose of regulating the relationship between them as holders of shares in the Company.

NOW IT IS HEREBY AGREED AS FOLLOWS:

section 1.0 - Definitions
1.1
Definitions

In this Agreement, the following expressions shall unless the context otherwise requires have the following meanings:

	“Agreement”


	this Agreement between the Shareholders, the Company and Enterprise Ireland and the Schedules to this Agreement;

 

	“Application”
	the application form submitted to Enterprise Ireland’s Competitive Start Fund on the [insert date on which CSU received the application form – ATS] by the Warrantors;



	 “Business Plan”
	the Business Plan of the Company, the key elements of which are included in the Application;


	“Certificate”
	a Certificate furnished by a third party in the form set out in the Third Schedule;



	“Connected Person”
	person connected with a director of the Company for the purpose of Section 26 Companies Act, 1990;



	“Deed of Adherence”


	a deed of adherence in the form set out in Second Schedule;



	“Eligible Activity”


	The production of products, or the provision of a service specified in the Schedule to the Industrial Development Authority (Services Industry) Order 2010;


	“Encumbrance”
	any mortgage, charge, pledge, lien, option, restriction, right of first refusal, right of pre-emption, third party right or interest, any other encumbrance or security interest of any kind and any other type of preferential arrangement (including, without limitation, title, transfer and retention arrangements) having similar effect;


	“Existing Loans”
	any loans made to the Company by a Connected Person, director or shareholder;

	“First Stage Completion”
	completion of the subscription pursuant to clause 3.3;


	“First Stage Completion Date”


	the date of  the First Stage Completion;



	“First Stage Investment”
	the subscription for the First Stage Investment Shares in consideration of the amount of €25,000;


	“First Stage Investment Shares”
	a total of [Insert Number] Ordinary Shares
;


	“Intellectual Property”
	any and all rights pertaining to inventions, discoveries, concepts, ideas and improvements to existing technology whether or not written down or otherwise converted to tangible form, patents, designs, trade marks, trade names, logos, rights in any domain names, database rights, goodwill, copyright(s), knowhow, reputation, modes, get-up, computer programs and analogous property, plans, models, literary, dramatic, musical and artistic works and all other forms of industrial or intellectual property (in each case in any part of the world and whether or not registered or registrable and to the fullest extent thereof and for the full period thereof and all extensions and renewals thereof) and all applications for registration thereof and all rights and interest, present and future, thereto and therein;



	“Ordinary Shares”
	the Ordinary Shares of  €[insert nominal value] each in the capital of the Company and “Ordinary Share” shall mean any one of them;



	“Permitted IP Owner”
	the Company, any University, any Institute of Technology or any other third level research organisation;



	“Report”
	a report, the contents of which are satisfactory to Enterprise Ireland, in such format as may be prescribed by Enterprise Ireland, signed by the Managing Director of the Company, detailing how the Subscription Monies subscribed in the First Stage Investment have been spent;


	“Second Stage Completion”
	completion of the subscription pursuant to clause 3.4;



	“Second Stage Investment”
	the subscription for the Second Stage Investment Shares in consideration of the amount of €25,000;



	“Second Stage Investment Shares”


	such number of Ordinary Shares as represent 5% of the total issued share capital of the Company immediately after the Second Stage Completion;



	“State”
	the island of Ireland, excluding Northern Ireland;


	“Subscription Monies”
	the monies being subscribed by Enterprise Ireland pursuant to Clause 2.1;



	“Subsidiary”
	any company which is a subsidiary of the Company for the purpose of Section 155 Companies Act, 1963 and “Subsidiaries” shall mean the plural of Subsidiary;



	“Unapproved Activity”
	· Supplying goods or services of a pornographic nature, or which form part of the adult entertainment  industry, or

· Supplying a service which includes “a lottery” or  “Gaming”, as those terms are defined in the Gaming and Lotteries Act 1956, or

· Supplying goods or services of a primarily military relevance;



	“Warrantors”
	[Name Promoters]


1.2
Interpretation

1.2.1.
Any reference to person shall mean any individual person, company, partnership or an entity of any description.

1.2.2.
Words denoting any gender shall include all gender and words denoting the singular include the plural and vice versa.

Section 2.0 - Subscription

Subscription for the Ordinary Shares 
2.1 In reliance on the covenants and undertakings in this Agreement, Enterprise Ireland shall:

2.1.1  at the First Stage Completion apply for and the Company shall allot and issue to Enterprise Ireland the First Stage Investment Shares for cash at a price of €[insert amount] per First Stage Investment Share and Enterprise Ireland shall pay to the Company the subscription price of €[insert amount] for the First Stage Investment Shares; and

2.1.2 at the Second Stage Completion apply for and the Company shall allot and issue to Enterprise Ireland the Second Stage Investment Shares and Enterprise Ireland shall pay to the Company the subscription price of €[insert amount] for the Second Stage Investment Shares.

SECTION 3.0 – FIRST AND SECOND STAGE COMPLETIONS

3.1
First Stage Pre-Completion Obligations


Prior to First Stage Completion, the Shareholders shall procure the following: 

3.1.1
that the Company’s articles of association be amended, to reflect the authorised share capital structure set out in Part II of the First Schedule and are adopted by the Company either by the passing of the appropriate resolutions at an extraordinary general meeting of the Company or by way of written resolution (where the Company’s articles of association so allow);  
3.1.2
that the Company furnishes to Enterprise Ireland an up to date Tax Clearance Certificate from the Revenue Commissioners;

3.1.3 that the Company furnishes evidence satisfactory to Enterprise Ireland (HPSU Division) that a sum of €5,000 has been invested in the Company as new cash for Ordinary Shares.

3.2
Second Stage Pre-Completion Obligations


Prior to Second Stage Completion the Shareholders shall procure the following: 

3.2.1
that the Company furnishes to Enterprise Ireland an up to date Tax Clearance Certificate from the Revenue Commissioners; 
3.2.2
that the Company furnishes to Enterprise Ireland written confirmation of any variation in the Company’s share capital structure between the First Stage Completion and Second Stage Completion; and
3.2.3 that the Company furnishes a Report to Enterprise Ireland;

3.2.4 that the Company furnishes up to date management accounts satisfactory to Enterprise Ireland.
3.3
First Stage Completion Obligations


Forthwith upon the conclusion of the extraordinary general meeting at which the resolutions referred to in clause 3.1.1 are adopted or the passing of written resolution(s) (where applicable) and subject to compliance with the other obligations set out in clause 3.1, and to clause 3.5.1, and in reliance on the covenants and undertakings in this Agreement:-

3.3.1
at the First Stage Completion Enterprise Ireland shall subscribe in cash for [insert the number] the First Stage Investment Shares at a price of €[insert the amount] per First Stage Investment Share, and shall pay the subscription price of €[insert the amount] for the First Stage Investment Shares to the Company;

3.3.2
the Register of Members of the Company shall be written up to reflect the allotment of First Stage Investment Shares to Enterprise Ireland; and 

3.3.3 the Company shall submit to Enterprise Ireland a Certificate.
3.4
Second Stage Completion Obligations


In reliance on the covenants and undertakings in this Agreement and the compliance by the Company and Shareholders with the obligations set out in clause 3.2 and subject to clause 3.5.2, at Second Stage Completion:- 


3.4.1
Enterprise Ireland shall subscribe in cash for the Second Stage Investment and shall pay the subscription price of €[insert the amount] for the Second Stage Investment Shares to the Company.
3.4.2
the Register of Members of the Company shall be written up to reflect the allotment of Second Stage Investment Shares to Enterprise Ireland.

3.5
Time Limit
3.5.1 The First Stage Completion shall not take place (and Enterprise Ireland shall be free of all obligation under this Agreement) unless the Company and the Shareholders have complied fully with their respective obligations under Clause 3.1 and Clause 3.3 by no later than 14 days after the date of this Agreement.

3.5.2 The Second Stage Completion shall not take place unless the Company and the Shareholders have complied fully with their respective obligations under Clause 3.2 and Clause 3.4 by no later than the first anniversary of the date of this Agreement.
3.6
Post Completion Obligations

3.6.1
The Company shall use the Subscription Monies solely to give effect to the Business Plan; and

3.6.2 The Company covenants with and undertakes to Enterprise Ireland to furnish to Enterprise Ireland on or before the second anniversary of the date of this Agreement a report in such format as may be prescribed by Enterprise Ireland, signed by the Managing Director of the Company, detailing how all the Subscription Monies have been spent.
3.7 Waivers

Each of the existing shareholders hereby waives any and all pre-emption rights which they may have in relation to the subscription for and the allotment and the issue of the Ordinary Shares to Enterprise Ireland.

3.8
Filings

The Company shall immediately after First Stage Completion and Second Stage Completion, file all the resolutions of the Company to reflect the amendments (if any) to the Company’s share capital structure and articles of association required by virtue of this Agreement and the return of allotment to reflect the subscription for Ordinary Shares by Enterprise Ireland pursuant to this Agreement, with the Companies Registration Office. 

SECTION 4.0 - COVENANTS CONCERNING THE COMPANY

4.1
Commencement

The provisions of this Section 4.0 shall take effect immediately upon the signing of this Agreement.

4.2
Necessary Actions

Each of the Shareholders covenants with Enterprise Ireland that he shall take all necessary actions (other than the investment of further monies) and exercise all such voting rights as he may from time to time have in the Company so as to procure (insofar as lies within his powers of procurement individually or collectively with others) that the Company shall comply in full with each of the matters set out in the succeeding clauses of this Section.

4.3
Business of the Company

4.3.1
The Company shall carry on its business and undertaking in an effective and businesslike manner and in accordance with the Business Plan and shall ensure that any expansion or alteration in the business of the Company is carried on by the Company or a wholly-owned subsidiary thereof.

4.3.2
The Company shall carry on its business to its best commercial advantage.


 4.3.3
Any Intellectual Property developed as a result of giving effect to the Business Plan shall be the property of the Permitted IP Owner. 

4.4 Information

4.4.1  The Company shall keep Enterprise Ireland informed of the progress of the business of the Company and shall furnish Enterprise Ireland (whenever so required) with such reasonable particulars of any matters relating to the activities of the Company (including the use of Subscription Monies) and without prejudice to the generality of the foregoing shall submit Quarterly Management and Annual Accounts satisfactory to Enterprise Ireland within three and six months respectively from the end of the relevant financial periods;

4.4.2 The Company shall furnish to Enterprise Ireland (whenever so required) information on its sales, exports, employment and added value for the purpose of surveys which Enterprise Ireland may conduct or participate in from time to time.

4.5 Unapproved Activity

The Company shall not engage in an Unapproved Activity.

4.6 Repayment of Existing Loans

The Company and the Shareholders covenant with and undertake to Enterprise Ireland that Existing Loans will not be repaid for a period of 2 years from the date of this Agreement.

SECTION 5.0 – RESTRICTED TRANSACTIONS

5.1
Restricted Transactions
Each of the Shareholders hereby covenants and undertakes with Enterprise Ireland for so long as Enterprise Ireland holds any shares in the capital of the Company that he will at all times (save as may be required by law) exercise all voting and other rights and powers available to him from time to time so as to procure (insofar as lies within his power of procurement either individually or collectively) that any action undertaken by the Company shall be done in the ordinary course of business and in contemplation of directly benefiting the Company and that the Company shall not without the prior written consent of Enterprise Ireland (which consent shall not be unreasonably withheld) take or agree to take any of the following actions:

5.1.1 cease to carry on an Eligible Activity; 

5.1.2 create or issue or agree to create or issue any share or loan capital or instrument carrying rights of conversion into any share or loan capital or give or agree to give any option in respect of any share or loan capital or redeem, purchase, re-issue or convert or agree to redeem, purchase, re-issue or convert any of its share or loan capital;

5.1.3 consolidate, divide, sub-divide or alter any of the rights attaching to any of its shares or reduce its share capital or capital reserve account or repay any amount standing to the credit of any share premium account or credit redemption reserve or otherwise re-organise its share capital in any way or create any new class of shares;

5.1.4 alter the provisions of the Company’s memorandum or articles of association; 

5.1.5 sell, transfer, lease, license or in any way dispose of its assets (including Intellectual Property) or any part thereof (except in the ordinary course of business);
5.1.6 create or allow to subsist any Encumbrance over any of its assets, including any Intellectual Property owned or used by it (except in the ordinary course of business for the purpose of securing finance for the Company).
SECTION 6.0 - TRANSFER, ISSUE AND TRANSMISSION OF SHARES

6.1    Adherence by a New Shareholder

Before any shares in the Company are transferred or issued to a person or entity that is not already party to this Agreement, such person or entity shall be required to execute and deliver to Enterprise Ireland, the Shareholders and the Company, a Deed of Adherence substantially in the form set out in the Second Schedule, whereby the said person or entity agrees to be bound by this Agreement as if he had been party to it.

6.2    Restriction on transfer by Shareholders

No Shareholder shall, without the prior written consent of Enterprise Ireland (which consent shall not be unreasonably withheld) sell, assign, transfer or otherwise dispose of or grant an Encumbrance over any of his shares in the Company or any portion thereof or any right or interest therein now held or hereafter acquired.

6.3   Tag Along Rights
Subject to Clause 6.2, before a Shareholder ("the Offeree") accepts an offer from any person ("the Buyer") for the sale of any shares in the Company, he shall procure that it shall be an express term of any agreement for the sale of such shares that the Buyer shall make an offer to Enterprise Ireland so that:-

6.3.1
if the Buyer has offered to purchase all the shares held by the Offeree he must also offer to purchase all the shares held by Enterprise Ireland on the same terms offered to the Offeree; or

6.3.2 if the Buyer has offered to purchase a proportion of the shares held by the Offeree he must also offer to purchase the same proportion of the shares held by Enterprise Ireland on the same terms offered to the Offeree.

6.4 Pre-Emption

Save with the consent in writing of Enterprise Ireland, no shares in the capital of the Company shall be issued unless prior to the issue thereof the said shares shall have been first offered to Enterprise Ireland in proportion to the number of shares held by it in the Company.
SECTION 7.0 - WARRANTIES
7.1 General

In consideration of Enterprise Ireland agreeing to enter into this Agreement and to subscribe for Ordinary Shares, each of the Warrantors severally represent, warrant and undertake that each of the following statements is, on the date of signing of this Agreement, true, complete, accurate and not misleading:
7.1.1 none of the Shareholders or any Connected Person of the Shareholders or the Company is entitled to any claim of whatsoever nature against the Company and none of the Shareholders or any Connected Person of the Shareholders or the Company has assigned to any person the benefit of any claim against the Company;

7.1.2
the authorised and issued share capital of the Company (including details of the legal and beneficial ownership) immediately prior to the subscription by Enterprise Ireland is set out in Part 1 of the First Schedule and such issued share capital is fully paid including any amounts payable by way of premium;

7.1.3
the authorised and issued share capital of the Company (including details of legal and beneficial ownership) immediately after the subscription by Enterprise Ireland will be as set out in Part 2 of the First Schedule and such issued share capital will be fully paid including any amounts payable by way of premium;

7.1.4
the issued share capital as set out in Part 1 of the First Schedule is held free from all Encumbrances;

7.1.5
no person has the right (whether actual or contingent) to call for the issue, allotment or transfer of any share or loan capital of the Company under any option or other agreement, arrangement or commitment (including conversion rights, rights of pre-emption and rights on realisation of security) and no person has claimed to be entitled to any of the foregoing;

7.1.6
the copy of the memorandum and articles of association of the Company furnished to Enterprise Ireland is true and accurate and complete in all respects;

7.1.7
no litigation, arbitration or other legal proceedings is current, pending or threatened to restrain (or which would have the effect of so restraining) the entry into, performance of, compliance with and enforcement of any of the obligations of the Shareholders and the Company hereunder. So far as the Warrantors are aware there are no circumstances which might give rise to any litigation, arbitration or other legal process or the threat of any such proceedings;

7.1.8
the Company is the sole and absolute legal and beneficial owner of the Intellectual Property arising from products developed by or on behalf of the Company free from all Encumbrances.  The Company has not assigned, licensed or transferred any of the Intellectual Property (other than the licensing of such Intellectual Property of the Company in the ordinary course of business) and no third party has a right to call for the right to use any Intellectual Property.  So far as the Warrantors are aware, the use by the Company of such Intellectual Property does not infringe the intellectual property rights of any other party;

7.1.9 that they will procure that the Company will provide written confirmation of any variation in the Company’s share capital structure between the First Stage Completion and Second Stage Completion;

7.1.10
that the facts set out in the Application are true and accurate.

SECTION 8.0 - General Provisions

8.1
Conflicts
The Shareholders hereby agree that in the event of any conflict between the terms of this Agreement and the Company’s articles of association then to the extent of any such inconsistency or conflict, the terms of this Agreement shall prevail as between the parties and if such a conflict arises the Shareholders agree, at the first available opportunity to exercise their voting rights so as to ensure the passing of a special resolution for the purpose of amending the Company’s articles of association so as to comply with this Agreement.  

8.2
Termination of this Agreement

This Agreement shall terminate on the date on which Enterprise Ireland or its assigns shall cease to hold any shares in the capital of the Company, save in respect of any outstanding liability or obligation which has not been satisfied or fulfilled for the benefit of Enterprise Ireland.

8.3
Compliance by Company

The Shareholders hereby undertake with Enterprise Ireland not to exercise their voting or other rights (whether as director or Shareholders or otherwise) in relation to the Company or any of the Subsidiaries in such a manner as would or might cause the Company or any of the Subsidiaries or any of the Shareholders in any way to be in breach of any of the provisions of this Agreement. 

8.4
Binding on Successors

This Agreement shall enure to the benefit of and be binding upon the respective parties hereto and their respective successors personal representatives and in the case of Enterprise Ireland its assigns and successors.

8.5   Survival of Obligations
The representations and undertakings contained in this Agreement together with any of the provisions of this Agreement which shall not have been performed at First and Second Stage Completion (as applicable) shall remain in full force and effect notwithstanding First Stage Completion and/or Second Stage Completion.
8.6
Severance

In the event that any covenant or provision herein shall be determined to be void or unenforceable in whole or in part for any reason whatsoever such unenforceability or invalidity shall not affect the enforceability or validity of the remaining covenants or provisions or parts thereof contained in this Agreement and such void or unenforceable covenants or provisions shall be deemed to be severable from any other covenants or provisions or parts thereof herein contained.   In the event that any of the covenants herein contained be held unreasonable by reason of the area duration or type or scope of service covered by the said covenant then the said covenant shall be given effect to in its reduced form as may be decided by any court of competent jurisdiction.  The Shareholders hereby acknowledge and agree that all of the restrictions contained herein are reasonable and valid and hereby waive any and all defences to the strict enforcement thereof by the Company.

8.7
Warranties and Indemnities on a sale of shares

It is hereby agreed between the parties hereto that Enterprise Ireland shall not be required to give any warranties or indemnities in connection with any sale of its shares other than with respect to the title that it holds to such shares and its capacity to enter into agreements for or relating to the sale of such shares. 

8.8  
Notices
8.8.1 
Any notice or other communication required or permitted to be given or made hereunder shall be addressed or sent to a party to his or its address specified below or to such other postal address as any such party may from time to time notify to the other parties hereto in writing or facsimile in accordance with the provisions hereof.
8.8.2  
The addresses for service of notice are:

     
Enterprise Ireland

Address:  Enterprise Ireland, The Plaza, East Point Business Park, Dublin 3

For the attention of:  Manager Equity Department

Fax number: 01 727 2086

Email Address:  equitydept@enterprise-ireland.com 

Company

Address: [Insert Company Address]

For the attention of: The Secretary

Fax number: [Insert Number]

Email: [Insert Address]

8.8.3 Any notice or other communication required or permitted to be given or made hereunder shall be validly given or made if delivered personally or if despatched by pre-paid letter post addressed as aforesaid and shall be deemed to be given or made:-

if delivered by hand – at the time of delivery;

if sent by post – forty eight hours after the same shall have been posted; and

if sent by fax – when confirmation of its transmission has been recorded on the sender’s fax machine.

8.9
Governing Law

This Agreement shall be governed by and be construed in accordance with the laws of Ireland and the parties hereby irrevocably submit to the non-exclusive jurisdiction of the courts of Ireland.

8.10 
Counterparts 

This Agreement may be executed in any number of counterparts each of which when executed and delivered shall be an original or by facsimile copy, but all the counterparts together shall constitute one and the same instrument.

IN WITNESS WHEREOF THE PARTIES HERETO HAVE ENTERED INTO THIS AGREEMENT THE DAY AND YEAR FIRST HEREIN WRITTEN.
FIRST SCHEDULE

PART 1 - Before the Subscription for First Stage Investment Shares by Enterprise Ireland 

AUTHORISED SHARE CAPITAL                                                   €



Represented by:

	Class of Share
	No of Shares
	Value

€

	
	
	

	
	
	


ISSUED SHARE CAPITAL                                                        €



Share Premium (if applicable)

€


Represented by:

	Name of Registered Shareholder
	Nominal Value And Class of Share
	No of Shares
	Subscription Price Per Share

€

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


PART 2 - After the Subscription for First Stage Investment Shares by Enterprise Ireland

AUTHORISED SHARE CAPITAL                                                   €



Represented by:

	Class of Share
	No of Shares
	Value

€

	
	
	

	
	
	


ISSUED SHARE CAPITAL                                                        €



Share Premium (if applicable)

€


Represented by:

	Name of Registered Shareholder
	Nominal Value And Class Of  Share
	No of Shares
	Subscription Price Per Share

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


PART 3 - Details of Share Options

	Name of Option Holder
	Details of Option

	
	


SECOND SCHEDULE

Deed of Adherence

By this Deed of Adherence We/I

of [ Insert Address ]

becoming a shareholder on the date of this Deed of [ Insert name of company ] ("the Company") in respect of [insert no. of shares] [ insert class of shares] shares of € [insert nominal value of share] each in the capital of the Company ("the Shares") hereby undertakes to and covenants with the Company and each of its shareholders from the date of this Deed to comply with and to be bound by all the provisions of, and to perform all the obligations, of the Share Subscription and Shareholders Agreement dated [insert date] between [insert details of the parties] (a copy of which has been delivered to us/me and which We/I have initialled and attached hereto for identification) so far as they remain to be observed and performed in all respects as if We/I were a party to the said Share Subscription and Shareholders Agreement as a Shareholder.

In witness whereof we/I have executed this Deed under seal on the [Insert the date].

[delete which ever signature clause is not appropriate]

Signed Sealed and Delivered by 

[Insert name of new shareholder]

in the presence of:-

_____________________

Signature of Witness

_____________________

Name of Witness

_____________________

Occupation of Witness

_____________________

Address of Witness

or

Present when the Common Seal of

[Insert name of new shareholder] 

was affixed hereto:-

_____________________

Signature of Witness

_____________________

Name of Witness

_____________________

Occupation of Witness

_____________________

Address of Witness

THIRD SCHEDULE


Form of Certificate
[Headed Notepaper of Solicitor Representing the Company]

Enterprise Ireland

The Plaza

East Point Business Park

Dublin 3
 [insert date]

Matter: [insert name of investee company] Limited ("the Company")

Dear Sirs,

1. CONTEXT

We represent the Company in relation to the subscription by Enterprise Ireland for [insert the no. and class of share being allotted] in the Company (“the Shares”) pursuant to the Ordinary Share Subscription and Shareholders Agreement dated [

] between the Shareholders (as defined in the Agreement), the Company and Enterprise Ireland (“the Agreement”).

We have been asked by the Company to give Enterprise Ireland this Opinion/Certificate in connection with its subscription for the Shares.

2. EXAMINATION

For the purpose of this Opinion/Certificate, we have examined the following documents only: 

1. a copy of the Memorandum and Articles of Association of the Company certified by either a director or secretary of the Company, as being a true and the most up to date copy;

2. a copy of the signed board minutes of the Company relating to a meeting of the board of directors held on [

] approving the execution of the Agreement by the Company and the allotment of the Shares to Enterprise Ireland, certified by either a director or secretary of the Company as being a true copy;

3. the original Agreement executed by all the parties (save for Enterprise Ireland);

4. the result of searches conducted on [First Stage Completion Date] against the Company at the Companies Registration Office;

5.
a statement of the share capital table of the Company detailing (i) the authorised and issued share capital of the Company and (ii) the names of the shareholders of the Company and their respective shareholdings by number and class, which is certified by  either a director or secretary of the Company as being up to date;

6. a confirmation from a director of the Company confirming that the Company has not received any notice of strike off from the Registrar of Companies.
[insert specific details of any further documents that the solicitor for Company may have considered necessary for the giving of the Opinion/Certificate (eg. minutes of shareholder meetings)]
(collectively referred to as the “Documents”).

3. ASSUMPTIONS

In rendering this Opinion/Certificate we have assumed, without responsibility on our part if any assumption is incorrect:


1.
the authenticity and conformity of all the copy Documents submitted to us with the originals;

2.
the genuineness of all signatures and seals on the Documents;

3.
the accuracy and completeness of all the Documents, and that such Documents remain in full force and effect as at the date of entering into the Agreement by the Company and have not been amended in any way; 

4.
that the signed minutes of meetings of directors of the Company and of members of the Company ( that comprise part of the Documents ) correctly record the proceedings of those meetings, the meetings referred to in each of the minutes were duly convened and held, those present at any such meetings acted bona fide throughout and in the best interests of the Company, the resolutions set out in such minutes were duly passed and are in full force and effect and no further resolutions were passed or corporate or other action taken which would or might alter the effectiveness thereof;

5.
that all representations and information given to us by or on behalf of the Company in reply to any enquiries we have made which we have considered necessary for the purpose of giving this certificate are true, correct and accurate;

6.
that each of the directors of the Company was validly appointed and that all persons referred to as directors in the minutes attached to this letter were directors at the time of the relevant board meetings;

7
that nothing has been lodged for filing on, or has appeared on the file of the Company at the Companies registration Office subsequent to the results set out in the on-line search of the Company.

4. QUALIFICATIONS AND RESERVATIONS

1.
This Opinion/Certificate is given only to Enterprise Ireland and in connection with the Agreement.  It may not be relied upon as constituting a representation or other statement to any other person or for any other purpose.  This certificate may not be provided or copied to any third party without our prior written consent.

2
We are solicitors of the courts of Ireland and members of the Law Society of Ireland.   Accordingly our Opinion/Certificate is limited solely to the laws of Ireland.  We express no opinion concerning the laws of any other jurisdiction. 

5. CERTIFICATION



Based solely on the Documents and on the Assumptions set out in clause 3 hereof and the Qualifications and Reservations set out in clause 4 hereof we hereby certify/are of the opinion that:-

1.
The Company is a private company limited by shares and is duly incorporated under the laws of Ireland. 

2.
The Company has not been struck off the Register of Companies and has not received any notification of strike off from the Registrar of Companies.


3
The Company has sufficient authorised and un-issued share capital of the relevant class to allot the Shares to Enterprise Ireland.

4
The execution and delivery of the Agreement by the Company to Enterprise Ireland does not violate the most up to date Memorandum and Articles of Association of the Company. 
5.
The directors are authorised to issue the Shares to Enterprise Ireland and the Company has been authorised by its board of directors to execute the Agreement under seal and to issue the Shares to Enterprise Ireland.

This Certificate/Opinion is given as of the date hereof and we are not under any obligation to update or supplement the Certificate/Opinion in this letter to reflect any facts or circumstances which may come to our attention or any changes in the law that may occur, after the date of this letter, in each case.

Yours faithfully,

____________________________

[ insert name of firm of solicitors]

Note to Solicitor acting for the Company:-

· Please use either “certificate” or “opinion” where highlighted throughout the text.

· Please do not amend the substance of the letter.

· Please insert relevant text where italicised print appears.

SIGNED SEALED AND DELIVERED







BY [insert name]


IN THE PRESENCE OF:









SIGNED SEALED AND DELIVERED







BY [insert name]
IN THE PRESENCE OF:









SIGNED SEALED AND DELIVERED


________________________
BY [insert name]

IN THE PRESENCE OF:









PRESENT WHEN THE COMMON SEAL OF

[insert company name]

WAS AFFIXED HERETO:-














Director







Director

PRESENT WHEN THE SEAL OF 

ENTERPRISE IRELAND
WAS AFFIXED HERETO:-
                   _____________________________

Authorised Officer

Dated the 
   day of 


2012
- First Part -

- Second Part -

- and -

Enterprise Ireland

- Third Part -

__________________________________________

 SHARE SUBSCRIPTION AND 


SHAREHOLDERS AGREEMENT

__________________________________________

Enterprise Ireland

The Plaza





East Point Business Park





Dublin 3

� This amount should represent 5% of the total issued share capital of the Company immediately after EI’s investment.
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